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Application Papers 
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DETAILED ACTION 
Claim Rejections - 35 USC §103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are appUed for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

1. Claims 1 - 4, 6 - 7, 9, 10, 12 & 13 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Wilks, Jr. (U.S. Pat. No. 5,125,742 A) (hereinafter "Wilks"). 

Wilks teaches a cylindrical glass sample cell (16) comprising two glass windows (28) and 
endplates (24 & 26). The cell has an inlet 30 and an outlet 32 (see figure 2-4; col. 3, lines 25 - 
68). As shown in figure 2, endplate 24 inherently contains a hole or orifice into which glass 
window 28 is inserted and positioned. As shown in figures 2 & 4, the shape and size of window 
28 inherently corresponds to the shape and size of the orifice. The orifice and window inherently 
comprise edges or rims. The rim of the window is inherently joined with the rim of the 
corresponding orifice. Regarding the use of the term "fiised" in describing how the window and 
orifice are joined, the determination of patentability is based upon the apparatus structure itself 
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The patentability of a product or apparatus does not depend on its method of production or 
formation. If the product in the product-by-process claim is the same as or obvious from a 
product of the prior art, the claim is unpatentable even though the prior product was made by a 
different process. See In re Thorpe, 111 F.2d 695, 698, 227 USPQ 964, 966 (Fed. Cir. 1985) (see 
MPEP § 21 13). Furthermore, the use of fusing techniques are well known in the art. Therefore, 
it would have been obvious to a person of ordinary skill in the art to join the rims of the window 
28 and endplate 24 using a fusing technique. 

Wilks teaches various size dimensions for the disclosed apparatus (see col. 2, line 5 - col. 
3, line 21). The recited size dimensions are therefore considered known result effective variables. 
"[W]here the general conditions of a claim are disclosed in the prior art, it is not inventive to 
discover the optimum or workable ranges by routine experimentation." See In re Aller, 220 F.2d 
454, 456, 105 USPQ 233, 235 (CCPA 1955). The discovery of an optimum value of a known 
result effective variable, without producing any new or unexpected results, is within the ambit of 
a person of ordinary skill in the art. See In re Boesch, 205 USPQ 215 (CCPA 1980). The Court 
has recognized that an artisan is presumed to have skill, rather than lack of skill. See In re 
Sovish, 226 USPQ 771 (Fed. Cir. 1985). Therefore, it would have been obvious to a person of 
ordinary skill in the art to incorporate the various specified sized dimensions for the disclosed 
apparatus in order to provide for effective sample cell operation. 
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FIG. 4 




2. Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over Wilks in view of 
Ostrander et al (U.S. Pat. No. 6,368,560 Bl) (hereinafter "Ostrander") and Damen et al (U.S. 
Pat. No. 5,886,463 A) (hereinafter "Damen"). Wilks does not specifically teach the use of either 
borosilicate or borofloate glass in fabricating the claimed apparatus. Ostrander does teach a 
sample cell manufactured from borosiKcate glass (see col. 3, lines 39 - 48). In addition, Damen 
does teach the use of borofloate glass as a transparent material, which is suitable for use as a 
window material (see col. 10, lines 14 - 23). The Courts have held that the selection of a known 
material, which is based upon its suitability for the intended use, is within the ambit of one of 
ordinary skill in the art. See In re Leshin, 125 USPQ 416 (CCPA 1960) (see MPEP § 2144.07). 
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Therefore, it would have been obvious to a person of ordinary skill in the art to utilize a 
borosilicate and borofloate glass in the fabrication of the sample cell as recited in claim 5. 

3. Claims 11, 14 & 15 are rejected under 35 U.S.C. 103(a) as being unpatentable over Wilks 
in view of Yokokawa et al (U.S. Pat. No. 5,785,729 A) (hereinafter "Yokokawa"). Wilks does 
not specifically teach the use of grinding or cleaning with hydrofluoric acid prior to the 
formation of a fused joint in manufacturing the claimed apparatus. However, as evidenced by 
Yokokawa, grinding a glass article and washing the glass article with hydrofluoric acid prior to 
fusing is a technique that is well known in the art glass article manufacture (see, e.g., col. 11, line 
63 - col. 12, line 21). A person of ordinary skill in the art would have recognized the suitability 
of utilizing such treatment steps prior to heat-fused joint formation. Therefore, it would have 
been obvious to a person of ordinary skill in the art to provide for the method of fabrication as 
recited in claim 1 1 in order to ensure an effective and secure seal between the component glass 
parts of the apparatus. 

4. Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over Wilks in view of 
Paitchell (U.S. Pat. No. 4,523,740) (hereinafter "Paitchell"). 

Wilks does not specifically teach the incorporation of a valve structure being made of 
glass and including ring seals comprising ethylene propylene. Paitchell does teach the use of a 
valve body structure comprising an ethylene or propylene copolymer seal (see col. 3, lines 50 - 
56). In addition, glass valve structures are well known in the art. The Courts have held that the 
selection of a known material, which is based upon its suitability for the intended use, is within 
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the ambit of one of ordinary skill in the art. See In re Leshin, 125 USPQ 416 (CCPA 1960) (see 
MPEP § 2144.07). Therefore, it would have been obvious to a person of ordinary skill in the art 
to utilize the valve structure as claimed to provide for effective gas flow and apparatus operation. 

5. Claim 8 is rejected under 35 U.S.C. 103(a) as being unpatentable over Wilks in view of 
M.S. Rosen et al. (applicant's EDS, filed 12/17/2001) (hereinafter "Rosen"). 

Wilks does not specifically teach the incorporation of the disclosed sample cell with a 
inert gas polarizer. However, as evidenced by Rosen, the use of gas sample cells with inert gas 
sample polarizers are well known in the art (see, e.g., figure 2). Hence, a person of ordinary 
skill in the art would accordingly have had a reasonable expectation for success in incorporating 
the use of a gas sample cell with a gas polarizer. The Courts have held that the prior art can be 
modified or combined to reject claims as prima facie obvious as long as there is a reasonable 
expectation of success. See/n reMerck&Co,, Inc, 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 
1986) (see MPEP § 2143.02). Therefore, it would have been obvious to a person of ordinary 
skill in the art to incorporate the use of a gas sample cell with a gas polarizer as claimed. 

Response to Arguments 

Applicant's arguments with respect to the pending claims have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

Any inquiry concerning this commxmication or earlier communications fi'om the 
examiner should be directed to Brian J. Sines, Ph.D. whose telephone number is (571) 272-1263. 
The examiner can normally be reached on Monday - Friday (1 1 AM - 8 PM EST). 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill A. Warden can be reached on (571) 272-1267. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
AppUcation Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR, Status information for unpubUshed 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toH^ee). 




